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MISCELLANY. 



Landlord and Tenants— Repairs. — The following (from the Law Times of 
the 2d March) deals with a matter of practical interest here, as in England. 

" If a landlord covenants to repair and does not, what is the tenant's remedy?* 
He can, of course, sue the landlord and recover some pecuniary damages, but to 
recover such damages takes up time. Can he himself do the repairs which the 
landlord covenanted to do, and deduct the cost from the rent ? This is a question 
carefully considered by Mr. Hughes in an interesting article in the current num- 
ber of the Law Quarterly, and answered in the affirmative, mainly on the authority 
of the old case of Taylor v. Beal, 1 Croke, 222, also reported, but not so well, in 
1 Leon. 237, and decided so far back as 1591. There ' Gawdy conceived ' that an 
action for rent might be met by a plea that the rent had been expended in doing 
repairs which the landlord had agreed to do, but had not, ' for the law giveth this 
liberty to the lessee to expend the rent in reparations, for he shall be otherwise at 
great mischief, for the house may fall upon his head before it be repaired, and 
therefore the law alloweth him to repair it and recoupe the rent.' Jenner, how- 
ever, taking the other view, and Clench, though he thought with Gawdy, think- 
ing also that the tenant's defence ought to have been specially pleaded, the care- 
ful reporter's marginal note is merely 'Quaere, if a lessee is authorized to expend 
part of the rent for the repairs of the premises?' It is very strange that no 
modern authority can be found upon the point, which must often occur in connec- 
tion with the frequent modern obligation of the landlord to repair exterior walls 
and roofs. We incline to think that if the point should come up for decision in a 
modern court, Gawdy and Clench would be followed, and not Jenner. Those 
who are advising tenants on taking leases may do well to settle the point by a 
special clause enabling a tenant to do repairs after continued default by a landlord, 
and to charge the landlord with the expense." — Canadian Law Timet. 



Filling Blanks in Notes. — The case of Merrill v. Boyden, 191 III. 136 (ad- 
vance sheets), contains an important ruling regarding promissory notes. It in- 
volved a careless execution of a promissory note, and the question whether the 
word "one" was written in the body of it before the word "hundred," or whether 
there was a blank space before the word "hundred." 

The court held that where the maker of a note delivers it to a third person to be 
negotiated, and such note, as an undertaking on the part of the maker, is not fin- 
ished, but is to be afterwards completed, the maker so far makes the person to 
whom the note is delivered, his agent, so as to be bound by his acts to an innocent 
purchaser of the note. 

This involves the further common-sense doctrine that when the maker of a note 
has himself, by careless execution of the instrument, left room for an alteration to 
be made by insertion, without defacing the instrument or exciting the suspicion of 
a careful man, and the instrument, by reason of the opportunity thus afforded, is 

* See 18 Am. & Eng. Enc. Law (2d ed.), 232 (n. 5), 321.— [Editor Va. Law Req.1 
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subsequently filled up with a larger amount than that which it bore at the time it 
was signed, the maker will be liable upon it, as altered, to any bona fide holder, 
without notice. Such a negotiable instrument may be enforced in the hands of 
such a holder, if a sum, in excess of what was authorized by the maker, is inserted 
in a blank left for the amount of the instrument. 

In this class of cases the liability of the maker is placed by some authorities 
upon the ground of implied authority, while, by other decisions, the liability of 
the maker of negotiable instruments, with blanks improperly filled, is placed upon 
the ground of negligence on the part of the maker in executing a note with un- 
filled blanks in it. 

In the case under consideration, the note was not a complete note, but was a 

blank note for " hundred dollars," and was made complete by inserting 

the word "thirteen" before the word "hundred." 

In Angle v. Northwestern Mutual Life Insurance Company, 92 U. S. 340, the Su- 
preme Court said: " Negotiable instruments are frequently delivered for use, with 
blanks not filled; and, in respect to such instruments, it is held that where a party 
to such an instrument entrusts it to the custody of another for use, with blanks not 
filled up, whether it be to accommodate the person to whom it was entrusted or to 
be used for the benefit of the signer of the same, such negotiable instrument car- 
ries on its face an implied authority to fill up the blanks necessary to perfect the 
same; and the rule is that, as between such parties and innocent third parties, the 
person to whom the instrument was so entrusted must be deemed the agent of the 
party who committed the instrument to his custody, in filling the blanks necessary 

to perfect the instrument Where blanks exist in negotiable securities, 

delivered to another for use, the custody of the paper, under such circumstances, 
gives the custodian the right to fill the blanks." 

In the case under review the court held that if a note for one hundred dollars 
is altered, without the maker's knowledge, by the erasure of the word "one" and 
the substitution of the word "thirteen" before the word " hundred" in the body 
of the note, the alteration amounts to a forgery, and the maker is not liable upon 
the note, even as against bona fide purchasers thereof without notice of the change. 
— National Corporation Reporter. 



Ketro active Laws and the Fifth Amendment. — Retroactive laws are not 
necessarily unconstitutional, since the constitutional prohibition against ex post 
facto laws is confined to criminal cases. Colder v. Bull, 3 Dall. 386. A retroac- 
tive law may be attacked as impairing the obligation of contracts. But as this 
clause of the constitution applies only to State legislation, Mitchell v. Clark, 110 
U. S. 633, Congress may pass a retroactive law as to civil cases, provided that 
the prohibition of the Fifth Amendment, that no person shall "be deprived of 
life, liberty, or property without due process of law," is not infringed. A recent 
case presents a very close question as to how far such an act of Congress may go. 
Beans-Snider-BueU Co. v. McFadden, 105 Fed. Eep. 293 (C. C. A., Eighth Cir.). 
A mortgage on cattle in Indian Territory had been executed by a non-resident, 
and recorded in the county where the cattle were. Finding the mortgage on 
record a creditor of the mortgagor attached the cattle, and got judgment against 
the mortgagor. By the laws of Indian Territory, which Congress had adopted 
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from Arkansas, the mortgage, not being recorded where the mortgagor resided, 
was of no effect against subsequent incumbrancers even if they had notice. The 
mortgagee nevertheless intervened, and his claim was still before the courts, when 
Congress passed a statute validating all such mortgages " heretofore executed." 
The court held that this statute was constitutional as against this attaching 
creditor, and decided in favor of the mortgagee, although it was admitted that 
the mortgagee could not have prevailed under the law of Indian Territory as it 
previously existed. 

This decision might be placed either on the ground that the attaching creditor 
who had judgment was not deprived of any property, or on the ground that there 
was " due process of law." As to the first ground, it has been held that an 
attaching creditor before judgment has property rights in the articles attached. 
Hannahs v. Felt, 15 Iowa, 141. There is authority, however, contra. Freiberg v. 
Singer, 90 Wis. 608. But after an attaching creditor has got judgment he has 
virtually a mortgage given him by law ; and it would appear, therefore, that he 
then has a legal property right in the attached goods. This seems to be presup- 
posed in the decision that State exemption laws undertaking to cut off existing 
attachments after judgment are unconstitutional as impairing the obligation of 
contracts. Ounn v. Barry, 15 Wall. 610. But, although there was, therefore, a 
deprivation of property in a strict sense of the term, the principal case may well 
be supported on the second ground. "Due process of law " is an historic phrase 
equivalent to "the law of the land," and prevents only an arbitrary exercise of 
legislative power. Bank of Columbia v. Okely, 4 Wheat. 235, 244. See Cooley! 
Const. Lim., 6th ed. 431. Much may be done by a legislature to cure defects of 
form in past transactions in order to bring about equitable results. Campbell v. 
Holt, 115 U. S. 620; Mechanics etc. Savings Bank v. Allen, 28 Conn. 97. Although 
the attaching creditor has a legal property right, yet it is difficult to say that it is 
arbitrary to prevent him from enforcing it against a mortgage of which he had 
notice. The argument of the court, ' ' that there is no such thing as a vested right 
to do wrong," seems to amount to very much the same thing. Foster v. Essex 
Bank, 16 Mass. 245, 273. It may well be doubted whether this act of Congress 
would not be unconstitutional, as against an attaching creditor without notice of 
the mortgage. Williamson v. N. J. etc. B. Co., 29 N. J. Eq. 311, 333 (semble). 
But since in the principal case there was such notice, the effect of the act here 
would seem not to have been arbitrary, and therefore not within the prohibition 
of the Fifth Amendment. 

It should not be overlooked, however, that in order to reach a contrary result, 
it must also be maintained that Congress is constitutionally bound by the amend- 
ments in governing the territories. Nevertheless, since the case may be supported 
on other grounds, the court's failure to discuss the point seems appropriate, in 
view of the fact that at the time of the decision light on that question was soon to 
be expected from the Supreme Court of the United States. — Harvard Law Beview. 



John B. Minor. — To name any person as the greatest teacher of the law that 
has arisen in this country, would doubtless arouse some dissent. But it is safe to 
say that for this position the name of John Barbee Minor would receive the unan- 
imous vote of the lawyers of Virginia, if not of the entire South. In the North 
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he is comparatively little known. This is doubtless due in part to the fact that a 
teacher's fame is usually limited to the locality where his pupils live, but it may 
also be that a certain provincialism makes many lawyers in some of the older 
States too unready to recognize that there are great legal minds in other States. 
For fifty years Professor Minor, or, as he chose to be called, Mr. Minor, was a 
teacher of law at the University of Virginia, and had many pupils who became 
eminent in professional and public life. It is their delight to say that his career 
as a teacher of law was, not only the longest, but the ablest, known to Anglo- 
Saxon jurisprudence. One of his older pupils declares that he " has exerted, and 
still indirectly exerts, a wider influence for good upon society in the United States 
than any man who has lived in this generation." 

The facts of his career are, in brief, these: He was born in Louisa county, 
Virginia, June 2, 1813, the youngest of nine children of Launcelot and Elizabeth 
Minor. At the age of sixteen, being in delicate health, he traveled through 
Virginia on horseback as a newspaper agent and collector. He then walked to 
Kenyon College, Ohio, where for a year he was a classmate of David Davis and 
Edwin M. Stanton. He then walked for health and recreation through New 
York and Ohio. Beturning home, he entered the University of Virginia in 
January, 1831, and remained there for three sessions, graduating in several aca- 
demic schools, and receiving the degree of B. L. in June, 1834. While there his 
teacher of law was Professor John A. G. Davis, in whose family he taught school 
during his course, and whose sister he afterward married. He began practising 
law at Buchanan, Botetourt county, but six years later moved to Charlottesville 
and formed a partnership with his brother Lucian, who was afterwards professor of 
law in William and Mary College. At the age of thirty-two John B. Minor was 
elected professor of law in the University of Virginia, and was the sole teacher 
of law there until 1851. In 1870 he began a summer course of law lectures, 
which is said to have been the first summer school of this kind in this country. 
This summer school in 1874 numbered twenty members, but from that time 
rapidly increased until it reached a maximum of one hundred and twenty, 
one. The first and second volumes of his "Institutes of Common and Statute 
Law" were published in 1875, the fourth volume in 1878, while the third volume, 
which was long used in pamphlet form by his classes, was first published complete, 
in two parts, in 1895. He published an "Exposition of the Law of Crimes and 
Punishments" in 1894. He was thrice married, and left a widow, four daughters 
and two sons surviving him. For the last forty-two years of his life he was a 
member of the Protestant Episcopal Church. 

Professor Minor's characteristics as a teacher were enthusiasm for his work, 
profound personal interest in his pupils, extraordinary clearness of statement, 
pointedness of illustration, forcefulness and eloquence of language uttered in con- 
versational style, and peculiar skill in questioning his pupils to test the accuracy 
of their knowledge. Like every really great teacher he desired quite as much to 
develop true character in his pupils as to train their intellect. His unbounded 
admiration for the common law made him too conservative in his attitude toward 
change, but it was the source of a stimulating enthusiasm in his teaching. 

As an author Professor Minor's fame chiefly rests on his work known as the 
Institutes, which Senator Daniel says " cannot be surpassed as a vade mecum of 
the law. It is like a statute, solid, compact, clean cut." He adds: "Minor's 



1901.] MISCELLANY. 361 

Institutes contain more law in fewer words than any work with which I am 
acquainted." 

The personal qualities of Professor Minor have already been somewhat indicated. 
The physical weakness of his early life was overcome so completely that he 
became capable of almost unlimited labor and endurance. He was a man of fine 
presence and commanding stature, six feet high, erect, compact, and well pro- 
portioned. He had great firmness and strong will, but was tender and affection- 
ate. His home was notable for its hospitality, and his charity was unstinted. 
His broad sympathies and his religious earnestness made him for a long period 
the superintendent of a Sunday-school of slaves, and he also taught for many 
years a Sunday morning Bible class of students, who received their last lesson in 
his study after he was unable to walk to the lecture room. His firm hold on the 
Christian faith, and his constant effort to live by its teachings, are described as 
" the master chord in his life, the source of that rare union of sweetness and 
dignity, of gentleness with firmness, that helped to make up his charming per- 
sonality." 

In recognition of Professor Minor's eminence the degree of LL. D. was con- 
ferred upon him by the universities of Washington and Lee and of Columbia, and 
on the fiftieth anniversary of his entrance upon his work of teaching the law a 
life-size marble bust was presented to the university library by the law alumni, 
and mounted on a polished pedestal inscribed with these words: " He taught the 
law and the reason thereof." It was a beautiful crowning of his career, which 
was then almost ended. A few weeks later, on July 29, 1895, his life was finished.* 
— Case and Comment. 



Jurors v. the Jury. — The recent decision of the Supreme Court of Ohio in 
Davis v. State (57 N. E. 1099), illustrates a point to which attention has often 
been called in this place. It was held, according to the official syllabus, that " the 
proper charge to a jury in a criminal case is that the jury, and not that each 
juror, should be convinced, beyond reasonable doubt, of the guilt of the accused 
before finding him guilty." The following is the per curiam opinion : 

"The court was requested to charge the jury that each juror must be convinced, 
beyond a reasonable doubt, of the guilt of the defendants before uniting in a 
verdict of guilty. This the court refused, but did charge that the jury must be 
convinced, beyond a reasonable doubt, before finding the defendants guilty. We 
think the request asked was properly refused, and that the proper instruction was 
given. The request, as asked, would seem to invite an acquittal, or, at least, a 
disagreement, and was, therefore, misleading. It is true that each juror must be 
convinced of the guilt of the defendant before uniting in a verdict against him, 
and this is generally understood ; but it is equally true that each should confer 
with his fellows and listen to what they have to urge in weighing the evidence, 
whether it be for or against an acquittal, and not obstinately stand upon his own 
opinion in the matter. The request asked and refused by the court would tend to 
such a result, and was, therefore, properly refused (Stale v. Hamilton, 57 Iowa, 
596, 11 N. W. 5; Slate v. Robinson, 12 Wash. 491, 41 Pac. 884; Stale v. Young, 
105 Mo. 634, 640, 16 S. W. 408). The verdict should be the intelligent consen- 

* See 1 Va. Law Reg. 173. 
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sus of the whole jury, arrived at on the evidence beyond reasonable doubt. It 
should be addressed as an entity, and not as separate individuals. If the accused 
is in doubt as to whether the verdict is that of each juror, his remedy is to have 
it polled before it separates, which is an adequate protection against the probability 
that some one of them or more has not united in the rendition of the verdict." 

It may seem at first blush that the distinction taken in this opinion is verbal 
and technical rather than substantial. Nevertheless, we think the court was cor- 
rect in holding that it was not error for the trial judge to refuse to charge the 
jury in such manner as to unduly emphasize the individual responsibility of each 
juryman. While cowardice and indolence in forming and advocating opinions, 
and mere sheepishness in following a leader, are strongly to be deprecated on the 
part of jurymen, they are not, on the other hand, to be prompted to indulge 
undue opinionativeness or aggressiveness. What is expected is an aggregate result 
of their consideration and conviction, and such result often legitimately repre- 
sents a certain amount of compromise opinion. Very much the same thing may 
be said of the proper attitude of the members of a court that sits en banc. 

In one of the many recently published reminiscences of the late Lord Russell 
of Killowen, it is reported that, in answer to a friend who said that if "I were on 
trial as an innocent man, I would sooner be tried by a judge than by a jury," 
Lord Russell said that his experience was that juries, as a rule, took "a more 
common-sense view of a case than the judges." If Lord Russell intended by this 
that the consensus of opinion on a question of fact by a number of judges would 
be less likely to be sound than the verdict of an average jury, we should emphati- 
cally disagree with him ; but if he meant, as we believe he did, that the composite 
judgment of a jury was more apt to be correct upon an issue of fact than the 
opinion of a single judge, we subscribe to the doctrine. A liberal education and 
learning and experience in the law are, by no means, a guarantee against eccen- 
tricity of judgment upon the every-day affairs of the world. As to the jury 
system, the theory is that individual prejudice and idiosyncracy will be corrected 
by discussion and by a decent respect for the opinions of others. 

In the Ohio case under consideration, it was pointed out that the substantial 
rights of the accused might be protected by a poll of the jury after verdict to 
ascertain whether each of the jurors had eventually concurred in the result. — 
New York Law Journal. 



Interstate Commerce — Original Packages of Cigarettes. — Austin v. 
State of Tennessee, 179 U. S. 343 (1900). The defendant was convicted under a 
Tennessee statute, which provided that no person should sell, or bring into the 
State for the purpose of selling, any cigarettes. He had ordered a consignment 
of cigarettes from a manufacturer in North Carolina. They were packed in paste- 
board boxes, 3x1$ inches in size, each box containing ten cigarettes, and without 
any shipping address. For safety and convenience in transportation, these boxes 
or packages were carried in large, open baskets, owned by the express company, 
and emptied on the counter at defendant's place of business. For the sale of a 
package defendant was convicted. 

The main question in the case was whether or not the defendant had sold an 
original package. The majority of the court, on grounds of public policy, and to 
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prevent a fraudulent evasion of statutes, defined an original package to be one of 
the size generally used in bona fide interstate transactions, and not the one in which 
the importation is actually made. " The whole theory of the exemption of 
the original package from the operation of State laws is based upon the idea 
that the property is imported in the ordinary form in which, from time immemo- 
rial, foreign goods have been brought into the country." But, taking the words 
"original package" in their literal sense, manufacturers, by shipping in minute 
packages that go at once to retail dealers and consumers, evade the prohibitory 
laws of the States. If the original package is that imported separately and loosely, 
then beer would be exempt from State laws, whether shipped in hogsheads or vials; 
cigarettes sent in an importer 1 s case or singly ; ' ' anything from a bale of merchan- 
dise to a single ribbon, provided only the dealer sees fit to purchase his stock out- 
side the State and import it in minute quantities." Therefore the original package, 
if any there be in this case, is the basket and not the paper box. 

This conclusion was vigorously dissented from by four judges. It being conceded 
that Congress has exclusive control over interstate commerce, and that no State 
under its police power can directly restrain such commerce, how can the size of 
the package or the manner of importation determine the limit of national control ? 
How can a State prevent the importation and sale of a pint of whiskey and not 
that of a barrel? The State either has the power to prohibit, whatever the size 
of the package, or it has no power, and the matter is to be left solely to Congress. 
If Congress has not prescribed the package in which the importation and sale are 
to be made, the importer can fix it to suit himself. 

The law of original packages began with Brown, v. Maryland, 12 Wheat. 419 
(1827), in which a statute of Maryland, requiring all importers of foreign articles 
" by bale or package," or of intoxicating liquors " by hogshead, barrel or tierce," 
to pay a license, was held unconstitutional. Marshall conceded that the State 
could tax when the importer had so acted upon the thing imported that it had 
lost its distinctive character as an export, "but while remaining the property of 
the importer in his warehouse, in the original form or package in which it was im- 
ported, a tax upon it is too plainly a duty on imports to escape the prohibition of 
the Constitution.-" This decision applied to foreign imports only. In Woodruff 
v. Parham, 8 Wall, 123 (1868), a statute of Alabama, authorizing a tax on sales 
at auction, was held applicable to goods of another State, though sold in the origi- 
nal and unbroken package. In Brown v. Houston, 114 U. S. 622 (1884), the court 
said: " With the exception of goods imported from foreign countries, still in the 
original packages, and goods in transit to some other place, why may not he (the 
assessor) assess all property alike that may be found in the city, being there for 
the purpose of remaining there until used or sold, and constituting part of the 
great mass of commercial capital — provided, always, that the assessment be a 
general one." This distinction between foreign and State imports was later abol- 
ished. In Leisy v. Hardin, 135 U. S. 100 (1889), it was he'd that a State could 
not prohibit the importation and sale, from abroad or from a sister State, of intoxi- 
cating liquors, and that they did not become a part of the common mass of prop- 
erty within the State so long as they remained in the casks in which they were 
imported. In the case of Schollenberger v. Pa., 171 U. S. 1 (1897), the statute 
had no force to prevent a sale of oleomargarine imported and sold in packages of 
ten pounds weight, such package being of the form, size and weight customarily 
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adopted by importers, and there being no evidence of a design to evade the statute. 

Much reliance was placed by the court on the case of May v. Nevi Orleans, 178 U. 
S. 496 (1899). There the goods were put up and sold in packages, a large num- 
ber of them being inclosed in wooden cases for transportation. Upon arrival at 
New Orleans the packages were taken out and sold unbroken. The original 
package was held to be not the package, but the wooden case, and the sale was 
taxable. Unless an open basket owned by the express company can be classed as 
an inclosed case, there is a reasonable distinction between the facts of the two 
cases. The open basket is in the same category as the express car and express 
wagon. The three are simply a convenient means of shipping the cigarette pack- 
ages singly. It is admitted that there must be some kind of an original package, 
and it seems equally true that it must be inclosed. Where, then, was the original 
package if the cigarette package cannot be considered so ? The majority of the 
court says, if there is any, it is the open basket. The surest ground of the decision 
is to regard the defendant's method as a trick and evasion of the statute. 

Several Pennsylvania cases were cited to support the majority view, but, on 
examination, it appears that the goods were shipped in boxes or barrels inclosed, 
and sold in small quantities. See Oomm. v. Zelt, 138 Pa. 615-639 (1890); Cnmm. 
v. Paul, 170 Pa. 284 (1895); in this last case, however, a small tub of oleomar- 
garine, containing ten pounds, in which the importation was made, was held to 
be not an original package. In Iowa, McGregor v. Cone, 104 Iowa, 465 (1898), 
packages of cigarettes of the same size as those involved in the case under con- 
sideration were imported in closed pine boxes. A sale of a package was held to 
be within the statute. 

Importations of cigarette packages, containing ten cigarettes, have been made, 
each package separate and loose from the other, and without any other wrapping, 
and the importation and sale have been declared not subject to prohibitory State 
legislation: In re Minor, 69 Fed. 233 (1895). A strong decision on this point is 
Ouckenheimer v. Sellers, 81 Fed. 998 (1897). — American Law Hegister. 



